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THE CONSTITUENT ASSEMBLY PROCESS

Martin Chautari

Introduction

The constitution writing process in Nepal following the historic
constituent assembly (CA) elections in April 2008, has been difficult
from the start. The recent political crisis catalyzed by the Unified
Communist Party of Nepal (Maoist) (UCPN-M)' government’s dismissal
of army Chief General Rookmangud Katwal, subsequent directives from
President Ram Baran Yadav to annul the decision, and the resignation of
Prime Minister Pushpa Kamal Dahal (Prachanda), has highlighted the
crucial obstacles facing the constitution writing and the peace process as a
whole. Despite the official stress on consensus, trust has been fragile and
political confrontation the norm following the widely unforeseen CPN-M
and Madhesi People’s Rights Forum (MPRF) success in the CA election.
This in turn has negatively impacted attempts at sustained engagement on
such key issues as the integration of armies, disappearances, economic
policies and the building of a just state.

In the months that have followed the elections, political parties have
prioritized power distribution and consolidating power. This in turn has
served to increase fear and insecurity, decrease trust and lead to attention
to only the power politics mentioned above. With these dynamics feeding
into each other, the writing of a constitution for a new Nepal has been
neglected. That the CA was and is an historic opportunity for Nepali
people themselves to lay down the foundations to transform old state and
social structures into a new, just and inclusive Nepal, has been largely
forgotten. Despite election results rejecting old-style Kathmandu politics,
it is the latter that has dominated political space. Inter-party differences

Following the merger with Communist Party of Nepal-Unity Centre (Masal)
in early 2009, the name of the Communist Party of Nepal-Maoist (CPN-M)
was changed to Unified CPN-M. For the purposes of ease of reference, in the
rest of the paper the term CPN-M has been used.
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have been compounded by intra-party divisions, and overall disparate
views on key issues.

Simultaneously sidelined by, and reflecting these dynamics, the
constitution writing process has been dominated by the power politics of
the dominant three parties — CPN-M, Nepali Congress (NC), the
Communist Party of Nepal-United Marxist-Leninist (CPN-UML) and
relative newcomer but increasingly important new party, the MPRF. In
this context, the much heralded diverse and inclusive body of elected
constituent assembly body has achieved little, with many deadlines
passed and reformulated. Participation internally of smaller parties and
excluded group has been limited, while opportunities for the active
engagement of citizens in general have been few, and when tried, poorly
planned and implemented.

CA Background and Delays

The on-schedule declaration of the Republic of Nepal on 28 May was
only made possible by pushing back more contentious issues. For while
the leaders of the three main political parties had publicly declared before
the elections that the government formed after the CA election would be a
national government formed with consensus, the success of the CPN-M
and MPRF in the CA election resulted in a turn to adversarial politics.

The immediate fallout of election results, based on fears of Maoist
authoritarianism, was the proposal mainly by the NC, CPN-UML and
later MPRF for the formation and ouster of government by simple
majority, as opposed to the two-third majority stipulated in the Interim
Constitution and the creation of a position of head of state at the very first
meeting of the CA. The consequences of the conceptualization of this
presidential post by the NC and the CPN-UML as not just ceremonial, but
one that can balance the Maoists is reflected in current day politics.
Initially opposed by the CPN-M on the grounds that two power centers
would be created which would lead to instability and misunderstanding,
by 27 May, 2008 the position of ceremonial president had been agreed to
by all parties. By 9 June, consensus was achieved on the simple majority
elections for president, vice president and prime minister (PM); the first
two were to be removed with two thirds majority, but the PM by simple
majority (The Kathmandu Post 2008c).

Candidate issues concerning these posts followed, highlighting the
fractious nature of post-election politics. While both the NC and CPN-M
had initially claimed the presidential post, the Maoists later stressed the
need to appoint a non-political figure, a position opposed by others on the
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grounds that this would be a lame “piggy-back president.” Power sharing
and brokering coalition talks swung into action. Early stress on consensus
dissolved into potential CPN-M and CPN-UML alliance on a president
based on their common communist background. However CPN-M
suddenly put forward the name of Ram Raja Prasad Singh on 27 June,
much to the fury of the UML, purportedly because the UML refused to
come up with an alternative to Madhav Kumar Nepal as requested. By 17
July, each party had forwarded their own candidates, with MPRF backing
the CPN-M presidential candidate but insisting on its own leader
Parmananda Jha for vice-president. The CPN-M meanwhile stressed the
need for a woman or person from marginalized community for the same
post. This led the MPRF away from the Maoists to the NC candidate
Yadav, and caused a split among the three Madhesi parties who had
initially agreed to support Ram Raja Prasad Singh; the other two Madhesi
parties (Sadbhawana Party and the Tarai Madhes Democratic Party
[TMDP]) continued their backing of the Maoist candidate. While the 19
July vote led to the election of Parmananda Jha as the vice president,
none of the presidential candidates achieved the necessary clear majority
win, and a run-off poll became necessary. This resulted in the CPN-M
nominee Ram Raja Prasad Singh losing against NC’s Ram Baran Yadav
backed by a NC, CPN-UML and MPREF alliance.

On 29 July, 2008 the President had called on the CPN-M to forge a
political consensus and form the next government. Complications
included the fact that the now angry Maoists had insisted first on the
fulfillment of three demands including the dissolving of the above
alliance which had resulted in the defeat of their candidate (Ojha 2008:
1).? Furthermore, while no-one challenged the Maoist claim to the
leadership of the government, other parties were asking for major
ministerial portfolios. However, by 14 August, the CPN-M, CPN-UML
and MPRF had made public a deal, which ended the four months of
political stalemate. CPN-M leader Pushpa Kamal Dahal was elected
Prime Minister on 15 August, 2008 and according to previously made
deals, Subhash Nembang of the CPN-UML became speaker with CPN-
M’s Purna Kumari Subedi as deputy speaker.’

The other two demands included that the Common Minimum Program (CMP)
of the 25 political parties must feature the majority agenda of the Maoists and
that political parties must give their written commitment that the next
government will function unhindered for at least two years.

Nembang and Subedi were elected in July and November 2008 respectively.



182 Martin Chautari

Following this, other delays resulted from debates over the size of the
Constitutional Committee and the CA rules of procedures which were
only decided in mid-November, seven months after the CA election.
From a 15-member main constitution drafting committee initially
proposed, the number of committee members was increased to 61 to
include representatives of all parties, with subcommittees to prepare
initial drafts (Simkhada 2008: 9).* The prestige of chairing the most
powerful Constitutional Committee — with major leaders of the major
parties in competition — as well as the dividing of the chairs of the other
committees led to further stoppages. Debates also took place during this
period over retaining a vote of conscience or the use of party whips for
the CA rules and procedures, essentially pitting large parties against
smaller and regional parties. With an agreement to remain silent over the
issue of vote of conscience and the use of whips, one main Constitutional
Committee, 10 thematic committees and 3 procedural committees were
eventually passed.’

Politics of Exclusion: Structuring Large Party Domination

Importantly in this period, the bargaining between the large political
powers had been interrupted by the picketing of the CA rostrum by
Madhesi parties on 27 June, 2008, demanding the incorporation of their

Each subject committee and procedural committee has 43 members, including
representatives from excluded groups and remote regions. Members can only
belong to one committee and parties with only one member are represented in
only the constitutional committee and not sub-committees. These parties
include: Chure Bhawar Rastriya Ekata Party, Nepal Democratic Socialist
Party; Nepa: National Party, Pariwar Party, Dalit Janajati Party and Social
Democratic Party. Five other parties have just two members so they will have
representatives in two committees. Only five parties have representatives in
all 14 committees — TMDP, MPRF, CPN-UML, NC and CPN-M. All others
will be able to participate in debates when draft documents are presented in
full CA session.

In all, the thematic committees are as follows: 1) state restructuring and
resource allocation 2) fundamental right and directive principle 3) minorities
and marginalized communities rights protection 4) legislative organs
delineation 5) state rules delineation 6) judiciary 7) constitutional body
delineation 8) natural resource, economic rights and revenue allocation
9) cultural and social solidarity delineation 10) national interests protection.
The procedural committees are 1) civil relationship 2) public opinion
collection and coordination 3) capacity enhancement and resource
management.
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agenda in the constitution amendment bill registered by the government.
With CPN-M and CPN-UML rejection of the “One Madhes, One Prades”
demand, further delays resulted in the tabling of the bill for the fifth
amendment for the election of president and other posts in the CA, and
thus the formation of the government. Negotiations had been held by 4
July to table a supplementary bill to ensure that the high-level
restructuring commission would take account of the agreements signed
by the government with various communities. However, debates
continued over the terminology used, and while the CA passed the fifth
amendment, thereby enabling the formation of government and the
functioning of the CA, the Madhesi parties boycotted the entire process.

Practicing Patronage
Legal experts had already criticized the practice of constantly amending
the constitution in so far as it was argued that it thwarted the process of
writing the constitution and allowing the people to contour the shape of
the land. Constitutional specialist Yash Ghai has written that one
important function of the Interim Constitution was to fix decisions on the
road map and give a sense of security to people and predictability to the
process, which would not be felt with constant amendments. Furthermore,
and importantly, while it is clear that the demands for change reflect the
fact that various groups are unhappy with the original provisions, in the
form of the bi-lateral type of bargaining that has predominated—ie
between main parties and the “agitating” community—the “authority and
grace” of the dominant parties is reinforced as they make concessions to
the marginalized communities. This method of negotiation ends up
“reinforcing forms of relations that are to be eliminated.”® Thus instead of
a CA in which all interest groups get together to examine all claims and
settle differences, political elites have “bestowed” upon the smaller
parties and the marginalized, certain rights.

The patronage tendencies were evident in the decision taken by the
NC, CPN-UML and the CPN-M to share the 26 CA nominees among the
nine political parties which have secured at least seven seats in the CA

Background paper prepared by Yash Ghai for the conference The Interim

Constitution on the Constitution Making Process, p. 54. Available at:
http://ww.undp.org.np/constitutionbuilding/elibrary/constitutionnepal/First%2
OReport% 20Full%20English.pdf.
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(The Kathmandu Post 2008a, 2008d).” As in the distribution of the 46
seats in the interim parliament, the seats were not given based on skills
and expertise. Similar criticisms have been launched concerning the
allocation of the committee chairpersons; these chairs were seen by the
parties as means to reward party members and thus knowledge,
leadership skills etc, were not factored in.® The outcome of the 26 seat
allocations brought further criticisms—beyond that of being dictatorial
and ignoring smaller parties (The Kathmandu Post 2008b)—with
indigenous nationalities (Janajatis) criticizing the contravention of the
December 2007 agreement with the Nepal Federation of Indigenous
Nationalities (NEFIN) to use the 26 nominees to bring ethnic groups
under-represented in the CA (Budhathoki 2008a: 1).’

Controlling Consensus

The CA has functioned overall so far to reinforce the power and
dominance of larger parties and the dynamics of political party politics.
For example, following the competition over the chairs over prestigious
committees and the reaching of a consensus between the large parties, the
larger parties attempted to persuade smaller groups not to contest their
candidates in two key committees in the CA.'’ This included Madhav
Kumar Nepal, the consensus candidate from CPN-Maoist, NC, CPN-
UML and MPRF for the Constitutional Committee. Of the election of
Nepal, a newspaper editorial stated:

The method of Nepal’s selection followed an unhealthy trend where major
decisions of the peace process have been undertaken by a handful of
powerful leaders of the major political parties. This has in the past
infuriated leaders of smaller political parties and mid-ranking leaders of
the major ones. The CA was supposed to be a deliberative body like no
other in Nepal’s history, and it was hoped that it would lead to a change in
the political culture. But this has not come to pass, and Nepal’s selection

The divisions were made in the following manner: 9 for CPN-M, 5 each for
NC and CPN-UML, 2 for MPRF and 1 each for TMDP, People’s Front Nepal
(PFN), CPN-Marxist Leninist (ML), Nepal Workers’ and Peasants’ Party
(NWPP) and Nepal Sadbhawana Party — Anandi Devi (NSP-A).

8 MC interviews; 30 March, 2009.

The parties had not ensured the representation of at least 20 marginalized
group: Kusunda, Bankariya, Raute, Surel, Hayu, Raji, Kusbadiya, Singsha,
Thudam, Bote, Bhote, Darai, Tajpuriya, Chhantyal, Free, Larke, Lhopa,
Chbhairotan, Tingaunle Thakali and Kisan.

The other 12 of the 14 CA committees had consensus candidates.
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revived feelings of infuriation among the smaller parties. Not only was his
selection undemocratic, they felt, but completely lacking in legitimacy.
After all, he is not even an elected member of the CA. (The Kathmandu
Post 2009)

The expansion of the constitution writing committee from the
originally proposed 15, to the eventual 61 members had come as a result
of lobbying by the smaller parties and groups. As noted by an official at
the parliamentary secretariat, experts had advised keeping the committee
number small, so that it could expedite work, “[bJut small political parties
and other interest groups disagreed on the ground that the committee had
to be inclusive and it should adopt a participatory approach” (The
Kathmandu Post 2008¢). The simultaneous debate over the issue of a vote
of conscience and the use of whip, was less of a direct victory for smaller
parties and interest groups. The draft presented to the CA had had
provisions for conscience voting, which according to the one of the three
drafters of the rules and regulations Purna Man Shakya was to involve
real deliberation; the voice of conscience was one way to ensure that the
process will not be hijacked by the few leaders of the major political
leaders. The vote of conscience (the ability to vote as one wanted) was
directly opposed by the larger parties who wanted the use of the whip;
whips in party politics are usually used to ensure control of the formal
decision-making process in parliamentary legislature so that votes occur
according to party lines (Rai 2008b: 1)."" Of the issues of the use of whip
and the size of the constitution drafting committee, Shakya stated that

There are two reasons behind these problem areas. One is that the small
parties are very suspicious of the bigger parties. They fear that if they do
not have a berth in the drafting committee, the big parties will bulldoze it
to accept their decisions and that they will have no say in the constitution
making process. Secondly, concerning the conscience vote issue, the big
parties are not sure of other CA members; so they would like to have all
the major decisions of the constitution-making process under their control.
Basically, it is lack of confidence and suspicion among the CA members
that is hindering the approval of the rules of procedure. (The Kathmandu
Post 2008f)

Shakya had also noted that “[a]s long as the whip is limited to those
political issues upon which the parties have already expressed their

""" For example, a senior CPN-Maoist leader on this issue stated that “[a] party

wouldn’t be a party anymore if its members did not follow its rules (Rai
2008b: 1).”
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commitments, conscience vote can be relaxed. But there are many other
issues concerning women, Janajatis, Dalits, human rights and so forth
where there could be a conscience vote” (The Kathmandu Post 2008f).
The Rules and Regulations Drafting Committee (RRDC) co-ordinator
Narayan Man Bijukchhe had made it clear that these are the very areas
which are of concern for political parties. He questioned:

But what will be the role of political parties in the constitution making
process if we have a provision for conscience votes as a large number of
CA members are influenced by their associations with caste, ethnicity,
gender, region, and NGOs more than by political affiliation? (The
Kathmandu Post 2008e: 1)

In the end, it had been agreed that 61 members would be in the main
Constitutional Committee, and the rules and regulations would remain
silent on vote of conscience. The exact impact of the latter has yet to be
seen, but it has been interpreted differently by different people; for
example CPN-UML CA member Agni Kharel states the concerned
political party will be able to maintain party discipline while NC’s
Narhari Acharya states that its non-inclusion means that no whip exists
(The Kathmandu Post 2008g)."* Importantly, Yash Ghai has stressed that
the CA should be viewed differently than a parliament:

...the CA is more than a law making body or a body that represents
geographical constituencies or forms and dismisses government. It is a
gathering of a nation, designed to develop a national consensus on critical
social, economic and political issues, and to reaffirm (and where
necessary redefine) national identities and unity (and for which the
conscience of a member should be given higher value than the discipline
of the party) (emphasis added)."

Functioning of the CA

A significant portion of the two-year time period in which the
constitution has to be completed has already been consumed — there are
only 12 months left until the 28 May, 2010 deadline. As the CA also has
to function as a legislative-parliament, a time-table has been scheduled.
Except in extraordinary circumstances, from 7am to 2:45pm, the CA is in

12 MC interview; 31 March, 2009.

3 Background paper prepared by Yash Ghai for the conference The Interim
Constitution on the Constitution Making Process, p. 48. Available at:
http://www.undp.org.np/constitutionbuilding/elibrary/constitutionnepal/First
% 20 Report20Full%20English.pdf.
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process with the legislative parliament set to take place from 3pm
onwards. Consequently, of the remaining period in which the constitution
is to be written, this leaves the CA with only a small part of allotted time.

Managing Opinion Collection

Since the structuring of rules and regulations, the largest work yet
undertaken by the CA as a whole was the public opinion collection drive
that started from 27 February, 2009 and lasted a month. The CA had
mobilized 575 CA members, divided into 40 separate teams with 15-18
CA members and 4-5 officials of the CA each. 3.5 million copies of
questionnaires, each with around 300 questions were to be distributed.
CA members were originally to give their reports to the CA secretariat by
28 March, and the committees were to prepare preliminary concept
papers by 22 April, taking into account the input from the public opinion
drive. The timetable was amended on 29 April and the deadline moved to
22 May, a date unlikely to be met by all committees given the political
situation.

A great deal of excitement had been generated by this exercise in
opinion collection. Many CA members reported positive experiences of
getting feedback directly from citizens (for example see, Malla 2065 v.s.:
7 and Roka 2065 v.s.: 6), and there was much emphasis on the fact that
citizens of Nepal were finally allowed to give their direct input to the
making of their own constitution. However, overall there was much
criticism over expense and effectiveness of the public opinion drive
especially given the complicated and confusing nature of the
questionnaire (Sharma and Sen 2065 v.s.). Critics pointed out that the
questionnaires were prepared without taking into account Nepal’s ethnic
and linguistic differences and level of literacy, with some comparing it to
the civil service exams. Many even highly educated Nepalis were
confused about certain questions (Onta 2009). The technical nature of
questions and the high level of Nepali used resulted in many citizens
unable to understand questions let alone fill in the forms. Other criticisms
included: not enough questionnaires and time allocated in the villages;
some CA members refusing to go to more rural areas; little advance
notice; poor turnouts; preference for oral feedbacks and a larger lack of
information on the aim of the public opinion collection exercise resulting
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in many individual requests for development, employment etc. "
Furthermore, Tharu activists were enforcing strikes in various parts of the
Tarai at this time, which severely hampered the ability of CA members to
collect public opinions in that area."

Importantly, CA officials in September 2008 had stated that plans had
been to ask for public opinion only after the first draft had been
completed (Budhathoki 2008b: 2). MC interviews confirmed that the
move to sending out CA members to collect opinions from the public at
this stage had not been previously planned!® The sudden turn to the
distribution of the questionnaires, which CA secretariat officials have
claimed were decisions made completely by the political parties,'” was
directly linked to the fact that so few had responded to the public notice
issued by the CA secretariat in the second week of January 2009 to give
opinions by telephone, letter or email by 26 February, 2009."®

The questionnaires, heavily criticized for being hard to understand,
were the result of the compilation of questionnaires prepared by the
committees as background papers. Not only were they not meant for such
an external public opinion collection exercise, CA members interviewed
noted that all these questionnaires were just put together, with no editing
or testing of questions."’

Newspaper reports before CA members left for the field quoted CA
secretariat officials stating that they had neither the expertise nor
technology to complete the “ambitious plan™ and that “[o]rganizing such
huge data in a few weeks is next to impossible...the CA has moved ahead
without preparations” (Basnet 2009: 1). Even when the teams had
finished the field trip, CA secretariat had not yet decided how to

One CA member noted that much time had to be spent explaining the
questionnaire and objectives of the exercise, before the questionnaires could
be distributed. MC interviews; 30 March, 2009.

For example, according to one CA secretariat official, Tharu activists

obstructed CA members in seven places in Sunsari and seized questionnaires.

MC interviews; 29 March, 2009.

' MC interviews; 30 March, 2009.

17" MC interviews; 10 May, 2009.

18 Up until 15 April, 2009, the CA had received a total of 459 responses from
emails, the toll free phone lines and the suggestion boxes. MC interview with
CA official 15 May, 2009. Apart from the elitist nature of such requests, the
fact that different committees issued their advertisements for inputs, were
thought by some CA members to have confused citizens.

¥ MC interviews; 10 April, 2009.
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incorporate public opinion. According to a political analyst, Nembang
was not aware of how big an exercise analyzing the data would be and he
and his colleagues were unclear about what to do with the accumulated
data. Upon consulting the Central Bureau of Statistics, the latter asked for
a period of more than 8 months for processing. It was as this stage that
they turned to the committee.” On 16 April, 2009, Chairman of the
Constitutional Committee Madhav Kumar Nepal issued a directive to
give the suggestions to all CA members to read and send reports
according to a format distributed (Kshetry 2009).

There has overall been a lack of planning in making sure a system is
in place to analyze the public’s submission. Furthermore, the need for
technical and methodological expertise in evaluating suggestions has
been pushed aside. CA members interviewed had already stressed that
neither CA members nor officials had received any training in terms of
these questionnaires.”' Beyond the fact that the majority of the CA
members elected under the proportional system of the CA elections™
have not completed high school and the majority of the CA members do
not have college degrees (Nepali Times 2008) and there are technical and
political questions to be deciphered, each CA member has 500-1200
forms to analyze (Simkhada 2066 v.s.).

Importantly, oversight mechanisms to the whole process do not exist.
For example, it is not surprising that given the number of forms
distributed that CA members took initiatives to lighten their burdens. A
report notes that one CA member gave 1000 feedback forms to friends
who had time to help. Another gave 500 forms to an NGO to analyze
(Simkhada 2066 v.s.). Issues of confidentiality, neutrality and ethics are
also to be raised in that CA members interviewed stated that before
undertaking the public opinion gathering exercise, parties gave out their
concept papers or sent around circulars, while others instructed CA
members to talk according to party lines.” The attempts by political
parties to influence the public opinion process and the general need for
monitoring was further indicated by a report which ascribed a CA
member stating that the collected suggestions show a rising number of

2 MC interview with political analyst; 20 March, 2009.

2l MC interviews; 29 March, 2009.

22 Of the 601 members of the CA, 240 were elected under the First-Past-The-
Post (FPTP) system and 335 under the Proportional Representation (PR)
system with an additional 26 nominated.

3 MC interviews; 30 March, 2009.
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people who said that a federal structure was not necessary. As the report
pointed out, the CA member is a member of the only party against the
federal system (Simkhada 2066 v.s.). Apart from distorting the whole aim
of the public opinion drive, such activities only decrease trust and faith in
the CA and the constitution making process among citizens, especially
those who have been traditionally marginalized.

Continuing Obstacles

The dominance of political power hierarchies in the functioning of the
CA has been made evident during and in the aftermath of the public
opinion drive. Newspapers reported that 24 CA members had not taken
part in the public opinion drives (Humagain and Rawal 2066 v.s.), and
that 39 CA members did not look at the public opinions collected (Pant
2066 v.s.). Unsurprisingly, the lists included leaders from major political
parties. That the structuring and the functioning of the CA thus far has
encouraged this is evident from the fact that while most CA members
were loaded with public opinions to be analyzed, lawmakers had insisted
that busy and key players like Pushpa Kamal Dahal, G.P. Koirala and
Jhalanath Khanal only be given 12 copies to read (Kshetry 2009). The
issue of low attendance at the CA of such leaders has also been noted
from the outset (Humagain and Rawal 2066 v.s.); the Rules and
Regulations Drafting Committee (RRDC) co-ordinator Narayan Man
Bijukchhe had criticized the major political parties within the CA for not
sending senior party leaders to his committee meetings (The Kathmandu
Post 2008e). Such practices do little to make political party leaders
accountable to citizens, and reveal their unwillingness to fulfill their
duties as CA members, including listening to the voices of sovereign
citizens.

Overall, attendance in the CA has been cited as low with discussions
minimal. One recent article (April 2009) states that in the past 11 months,
in the 25 meetings of the CA, 513 CA members have not taken part in
discussions (Humagain and Rawal 2066 v.s.). Reports and CA members
have made clear that very few of the top leaders have contributed to
discussions even when in attendance with mainly leaders of the smaller
parties being active (Humagain and Rawal 2066 v.s.).** CA members
have blamed the patronage practices in choosing committee chairs for the
low quality of discussions and the general ineffectiveness of committees
(Humagain and Rawal 2066 v.s.).

% MC interviews; 1 April, 2009.
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The lack of discussions also points to the important issue of exclusion
within the CA. Early in the process, one CA member had pointed out that
within the CA, apart from structured exclusion — large parties occupied
the front rows with microphones, while smaller parties are pushed to the
back — modes of interactions seem designed to exclude the expression of
varied opinions (Pant 2008). Other CA members have stated that only the
“crafty and smart” get to speak.”” This reveals little has changed since
early reports that the physical diversity of the CA had not been matched
with a wider range of voices and opinions (Rai 2008a). Apart from
education level, the general lack of experience in political party dynamics
and lack of confidence to speak on political matters, language and
structured inequalities are clearly at play.

Attempts have been made by excluded groups to break through such
obstacles with the formation of unofficial caucuses. While no official
caucuses have been allowed (The Kathmandu Post 2008e),”® unofficial
Dalit, Janajati and women caucuses have been formed. Members of the
caucuses admit that they have so far achieved fairly little. The most
advanced appear to be the women. They have prepared and distributed a
concept paper on women’s issues to all committees. They also lobbied
hard for 33 percent of head of committees to be women, although in the
end only around 30 percent of the chairs ended up being women and the
more powerful committees have lower percentages of women as a whole.
However the problems of unifying women are clear; while the CPN-M
head of the caucus stated that the issue of differences within women was
a non-issue, another member from a marginalized community admitted it
was a difficult topic that they had put aside for the time being.”’ The
unofficial Janajati caucus has structured a rotating leadership with a male

3 MC interviews; 7 May, 2009.

% A member of the women’s caucus stated that with 11-12 women in the
RRDC, they had attempted to push through a women’s caucus. However, they
were told officially that time management would be difficult and that it would
have been too heavy a load for the CA secretariat to handle. They were also
told that with 197 members, they could raise issues in their committees. In the
words of the RRDC co-ordinator “But if we agree to the provision for
women’s caucus, it will also invite further complications within the CA and
parliament due to the presence of different groups like Madhesis, Janajatis,
Dalits and people of marginalized and backward regions, who will be
encouraged to demand their own separate caucuses (The Kathmandu Post
2008e: 1).”

27 MC interviews; 4 April, 2009.
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and female head from different party each month: presently CPN-M has
the lead, to be rotated next to the Nepali Congress and so on. So far out of
218 Janajatis in the CA, only around 36 have signed a “commitment”
paper in terms of the goals, and agendas for a Janajati caucus.”® A
planned larger meeting for 15 April was postponed and has yet to meet.”’
The Dalit caucus appears to be in the most formative stage of the three,
with “limited achievements” to date — they have not yet been able to get
all 50 Dalit CA members in one meeting. Obstacles include that parties
continue not to be serious about Dalit issues and that Dalits in party
politics have tended to carry the agendas of political leaders.”

Conclusion

Government formation and the prioritization of party politics has
marginalized the importance of the CA and the seriousness of the tasks at
hand till date.”’ However with the committee drafts to be discussed, it is
anticipated that more debates will take place, although political
complications of a new government without the CPN-M will clearly
affect processes. Furthermore, contentious issues have yet to be discussed
in any length, and contemporary political events may impact crucial
debates.”

However, while power sharing is necessary during a peace process,
especially between those individuals and entities with the power to cease
hostilities, there is a need to ensure that those external to negotiating
parties do not get excluded. This would only lead to undermining the
legitimacy of the post-conflict state. CA functioning has strengthened the
power of larger political parties and reinforced political party hegemony.
Post-1990 political dynamics of political parties being unaccountable
following elections and the equation of democracy as only elections,
remains unchanged.

2 MC interviews; 3 April, 2009.

¥ MC interviews; 14 May, 2009.

3% MC interviews; 10 April, 2009.

31 One clear indication of the above was the manner in which CPN-UML party
members left the CA process to attend the CPN-UML convention from 16-22
February, 2009. As one CA member commented, instead of shifting the CPN-
UML meeting, the CA timetable was shifted; the CA opinion collection drive
should in fact have started from 21 February, not 27 February. MC interview;
30 March, 2009.

That current events will impact the debates on the CPN-M proposal for a
presidential system is one clear example.

32
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In the remaining months, a focus on increasing opportunities and
modes of discussion and debate both inside the CA and with the general
population is key. Reclaiming the CA as place where participants seek to
engage as equals with the right and duty to participate fully in the
discussion and debates concerning the structuring of the new Nepal
should be prioritized. Here inclusion needs to go beyond physical
presence. The emphasis here has to be one of political equals involved in
processes of democratic deliberations. An enabling participatory
environment where all individuals are endowed with the ability and duty
to listen, think through issues and engage with others on ideas (not pre-
prepared speech) should be stressed. Continued engagement of CA
members with experts, civil society, NGO workers of specific fields and
the general public is important not only for expanding participation, but
also for building the knowledge and expertise of CA members.
Participation outside of the CA in terms of citizens need to be premised
on ensuring that civic education and the goals of the CA and the draft
constitution is understood so citizens are prepared to give inputs.
Important to note is that with all the delays and redrawing of deadlines, in
order to meet the overall 28 May, 2010 target, the time put aside for
consultations on the draft constitution has been decreased from 12 to 8
weeks. This is the last structured opportunity for citizens to give inputs
and it should be maximized. For this, advance and professional planning
on public participation and consultation and feedback mechanisms into
the constitution writing process must be structured.
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