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A democratic polity should look for ways to further allow Nepali citizens to fully enjoy their fundamental right to organise

That disappearance and torture have been
criminalised for the first time is good news

T

here is now cautious optimism over recent
developments on the transitional justice
process. After much dithering, Parliament
yesterday gave a year’s extension to the two
transitional justice bodies—the Truth and
Reconciliation Commission (TRC) and the
Commission of Investigation of Enforced
Disappeared Persons (CIEDP). But it is still
unclear whether the political parties will give
the much-needed legal teeth to the two bodies,
which have found their mandates constricted
with the parties giving them conflicting signals
about the closure of outstanding cases of human
rights violations.
Still, 10 years after the end of the armed
conflict and two years after the formation of the
transitional justice bodies, there is finally some
degree of legal clarity regarding disappeared
persons. Though it took a long time, the move
augurs well for Nepal’s much delayed
transitional justice process.
According to a proposed law, the incidents
where the people in question never appeared
(‘continuous disappearance’) will come under
the purview of the CIEDP. The new definition is
likely to halve the number of incidents of
enforced disappearances (currently, close to
3,000). If a ‘disappeared’ person returned home
after being in illegal detention or if their death
has already been established, the case will fall
under the TRC’s jurisdiction.
The move comes almost two years after a
Supreme Court order asking the government to
define the term ‘disappearance’. The government has now readied an amendment bill to the
Enforced Disappearances Enquiry, Truth and
Reconciliation Commission Act-2014. The
amendment is important to move the
transitional justice process forward.
A maximum of 20-year jail term has been
proposed for perpetrators of murder and
disappearance. The proposed bill has also
ensured a 15-year jail term along with a fine of
Rs500,000 for rape cases. Similarly, a five-year
incarceration will be slapped on perpetrators of
torture that occurred during the insurgency.
This is a landmark decision in the annals of
post-conflict Nepal, as it struggles to come to
terms with its war-era past. It is the first time
that disappearance and torture have been criminalised. Equally important, disappearance and
torture are now categorised as crimes of grave
nature for which amnesty is not possible. The
first amendment has also categorised incidents
of looting, seizure, breaking or arson of private
and public property and forceful eviction from
house and land or displacement as “incidents of
rights violation.” Currently, they are categorised
as serious rights violation for which amnesty is
not permissible.
The amendment bill prohibits the transitional
justice bodies from recommending amnesty to
perpetrators of crimes of a grave nature, which
is in line with international laws and
transitional justice mechanism. The draft,
expected to be endorsed in a couple of weeks by
Parliament, has also ended speculations about
the government’s possible move to whitewash
conflict-era crimes for now.
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ivil society organisations (CSOs) and
non-governmental
organisations
(NGOs) started to truly flourish in
Nepal only after the end of the partyless Panchayat system and autocratic
monarchy following Jana Andolan I in
1990. It was the democratic constitution of
Nepal 1990 that fully recognised the fundamental rights of Nepali citizens to organise and form associations and their right to
freedom of thought and expression.
The formalisation and institutionalisation of nongovernmental or social organisations in Nepal began with the promulgation of the Societies Registration Act in
1959. The Societies Registration Act was
replaced by the Associations Registration
Act of 1977. According to Diwakar Chand,
a key figure in the development of NGOs in
Nepal, this Act “made further provision to
even develop social organisation aimed
towards the upliftment of religious, cultural, physical and professional activities as
well” (quoted from his 1991 book
Development through Non-Governmental
Organizations in Nepal). However, it should
be noted that such provision to develop
was limited by the Panchayat regime’s
obsession with control and coordination,
which did not allow civic organisations to
flourish independently. Despite guaranteeing the right to property, freedom of speech
and expression and freedom to assemble
peacefully without arms, the Panchayat
constitution promulgated in 1962 did not
guarantee the right to form unions and
associations, which was included only
after its first amendment in 1967. Moreover,
the ‘sake of public good’ was presented
as a raison d’être to impose several
restrictions on the exercise of fundamental rights.
A national workshop of social workers
was organised in Kathmandu in 1977 which
called for the establishment of a national
body for ‘regulating’ NGOs and their programmes in Nepal. This paved the way for
the promulgation of the Social Service
National Coordination Act of 1977. This
Act defined Social Service National
Coordination Council (SSNCC) as “a
national level autonomous corporate body
with perpetual succession bestowed with
the authority to purchase, sell, acquire,
raise loan and accept grant assistance and
gifts” (as mentioned by Chand). On 13
February 1977, Social Service National
Service Committee was formed under the
chairmanship of then Queen Aishwarya
and included six subcommittees: Health
Service, Handicapped Service, Child
Welfare, Youth Activities, Community
Service, and Women Service Coordination
Committee. The Handicapped Service

Coordination Committee was later merged
with Health Service and a new Hindu
Religion Coordination Committee came
into force in 1985. In practice, the Act also
made it mandatory for all organisations to
come under one of the subcommittees.
Layers of policing
With Queen Aishwarya as a chair, the
SSNCC emerged as a powerful ‘umbrella
organisation’ with authority to coordinate
NGO activities and mediate relationship
between the NGOs, the government, and
international aid agencies. Furthermore,
the preamble of the Act identified “to
maintain uniformity and harmonization
in the national, foreign and international
grants and assistance being received in
and by the social organization” as one of
the key functions of the Council, which
essentially meant that no organisation
could survive, let alone thrive, without
the good will of the SSNCC headed by
the Queen.
All organisations also had to be formally
registered at the Council to be eligible for
funds and foreign NGOs that sought to help
NGOs in Nepal had to first reach an agreement with the Council. SSNCC even made
a provision that all funds going into the
NGO sector had to be channelised through
the Council, purportedly with the aim “to
try to mobilize new resources in addition
to the management and allocation of
already available resources for social welfare activities” and “to try to bring uniformity and coordination in the financial
contribution of national, foreign, and
INGOs or foreign countries to channelize
funds received in accordance with such
agreement or contracts to respective social
organizations” (as mentioned by Chand).
The move to enforce financial discipline
was essentially a ploy to keep NGOs’ independence in check, consistent with the
ethos of ‘guided democracy’ of the
Panchayat system. Interestingly, in “A

Brief Introduction to Social Service
National Coordination Council” published
by the SSNCC itself, ‘surveillance and
counseling to the institutions’ was listed as
one of its objectives.
Rather than relating the growth of NGOs
to the fundamental right of citizens to
organise, the SSNCC saw NGOs as a mechanism to promote national development
and social services. As Bishwa Keshar
Maskay put it in his 1998 book NonGovernmental
Organizations
in
Development: Search for a New Vision,
“NGOs were treated in the image of a viable and dependable mechanism for providing social services to the poor, the marginalized and the disadvantaged communities.” Notably, all this had to be done under
the close control of the Council and within
the overall framework of the autocratic
political system. Later, a ministry was also
formed in 1982—the Ministry of Labour
and Social Welfare—to supervise activities
related to social services, thus adding
another layer of policing of NGOs.
Terms like ‘uniformity’, ‘coordination’,
and ‘avoiding duplication’ were constantly
used in policy documents and Acts related
to CSOs and NGOs during the Panchayat
regime. All this fit perfectly well with the
core values of that regime. Political parties
were banned under the system. Similarly,
there was no competition regarding the
ultimate leader of the country, the King.
The Panchayat state also sought to be
all-pervasive
and
all-encompassing
because it did not recognise the independence of civil society. Finally, the regime
also craved cultural uniformity. In such
political context, it was only obvious that
any Acts concerning CSOs/NGOs and
their relative autonomy were overridden
by the excessive desire on behalf of the
state to control under the guise of coordination, eliminate competition in the name
of ‘avoiding duplication’, and get rid of
diversity while seeking uniformity.

Government schools need to improve; making education free is not the solution—at least for now
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srael couldn’t have chosen a more appropriate time to legalise its theft of more
Palestinian land. On Monday, it passed a law
that legalises with retrospective effect 4,000
Jewish homes built in 72 settlements and 55
‘outposts’ on over 800 hectares of land—a
move that has evoked scathing criticism from
the UN and world capitals but elicited a rather
bizarre response from the Trump administration. Perhaps the most alarming observation
came from the UN’s Middle East envoy, who
said Israel’s action had not only crossed the
“thick red line”, it had also paved the way for
the “full annexation of the West Bank”.
Israeli governments have abrogated an
international treaty to which Tel Aviv was
party. The Declaration of Principles visualised a phased Israeli withdrawal from the
occupied territories. Israel, however, continued with the construction of illegal Jewish
settlements in the West Bank. Israel has every
reason to be intransigent, given not only
America’s categorical backing but also the
powerlessness of the Arab world. The White
House’s diplomatese deserves to be noted for it
said the new administration “needs to have
the chance to fully consult with all parties on
the way forward”.

Incomplete
definition
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magine a new Nepal—one with free education—where the rich and the poor
could assemble in the same hall, play in
the same school ground and study in the
same class. Sounds alluring, right? But
can Nepal afford free education? Is free
education actually free? With some political parties seriously pitching the idea of
free education, we should analyse how feasible it is in today’s context.
There is indeed a big difference between
the performance of students from private
and public schools. Government schools
are in decline; the teaching quality is
below par and there are not enough
resources. Students do not receive adequate practical knowledge and English
skills. Too often, classes are not held regularly. This makes it tough for government
school students to compete in the global
arena. Political influence and political
instability add to this problem.
Students who perform poorly are usually from public schools whose success rate
in SLC exams is low. This is all the more
disheartening, given that a big majority
of Nepali student go to public schools.
Dissatisfied with the public schools’ inability to prepare their children for a cutthroat competitive world, parents who can
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Throwback to pre-1990 era
After the demise of the Panchayat system,
the SSNCC was rechristened as Social
Welfare Council (SWC), following the
promulgation of the Social Welfare Act of
1992. The Associations Registration Act,
however, did not draw any attention from
the post-1990 governments and still continues to structure not just the registration
but also the function of NGOs in Nepal. In
post-Panchayat Nepal, nobody seems to
have had the time to stop and ask if a
re-named child of the erstwhile repressive
regime was fit for a supposedly democratic
polity.
Democracy thrives in competition,
diversity and autonomy of institutions,
and these characteristics are prerequisites
for any vibrant civil society. It is reasonable to ‘avoid duplication’ when it comes to
building taps, toilets, or even schools in
particular parts of the country, and these
activities might also require some coordination with local bodies. However, the
same logic cannot be applied to NGOs that
work in the field of promoting civil and
political rights, advocacy and knowledge
production. Just as in the political arena
occupied by competitive political parties
and the journalism sector constituted by
competing media houses, a fair amount of
competition is beneficial in these NGO
sub-sectors to improve the value of their
‘end products’, whether they are academic
or para-academic publications or the promotion of different mechanisms to
increase, for example, access to justice of
some marginalised groups. Competing
ideas and practices are the core building
blocks of a loktantrik framework.
Current NGO bashings in Nepal have
completely failed to understand this basic
idea. In making sweeping calls for
enhanced regulation of NGOs, these advocates have failed to acknowledge the actually existing diversity within CSOs/NGOs
in terms of their work. They have also
failed to appreciate the value of this diversity to the loktantrik polity we have adopted constitutionally. Instead their calls for
enhanced regulation are a throwback to
the ‘coordination’ mindset of the pre-1990
era. Their calls for greater regulation barely mask the desire to control Nepali NGOs
through various state apparatuses.
In a loktantrik polity, the rights-oriented,
advocacy and academic NGOs are manifestations of the Nepali citizens’ fundamental
right to organise and equally fundamental
right to the freedom of thought and expression. Controlling these rights in the name
of ‘coordination’, ‘avoiding duplication’
and ‘uniformity’ suited the partyless
Panchayat system. However, they are
completely out of place in a loktantrik setup. Instead, the loktantrik polity should
look for ways that will further allow
Nepali citizens to fully enjoy their fundamental right to organise in the form of
CSOs/NGOs.

s we continue to gain momentum
through this century, it seems that
we have discovered all that we ever
will. But have we really reached the
pinnacle of knowledge? Fortunately,
our knowledge will always remain
incomplete. Our definition of something being complete is, at best, a blur.
It is common sense that living beings

afford it either send their children to private schools or abroad. Private schools
hold classes regularly. They follow a strict
calendar and timetable. Assessments and
staff meetings are held regularly to evaluate and discuss students’ performance.
Refuge for the disadvantaged
In public schools, teacher absenteeism
and turnover are high. Weak management
skills, inconsistent appraisals, appointments and promotions through political
affiliations or kinship ties have often left
teachers suffering from low morale. There
is hardly any extra support for struggling
students. There is little focus on critical
thinking, fostering understanding and
applying ideas to practice.
Libraries may have been set up, but the
environment for students to go there and
study is lacking. Often, schools in rural
areas are dirty and without inadequate
infrastructure. Many of them lack proper
toilet facilities, due to which female students have difficulty going to school when

need to breathe. However, who defines
what the notion of ‘breathing’ is? A
question of pragmatics remains as
well. Certainly, we cannot ‘breathe’
underwater as much as a fish can
breathe air. However, some fishes such
as the mudskipper can breathe air. Is it
oxygen that we need? Even plants need
oxygen to break down the sugar molecules they create using photosynthesis.
It appears we need oxygen to survive,

they are menstruating. Even when the
resources are available, they are not utilised to their full potential. There are
areas where the government is unable to
send textbooks, sometimes even until the
entire course is completed. In public colleges, political interference by student and
teacher unions has hit education hard.
When the demands of the student leaders
are not met, they are likely to resort to
vandalism and agitation.
Public schools have now become a
refuge for the children of the poor and the
disadvantaged families. The growing gap
between the two types of schools is widening social stratification and undermining
our social cohesion.
Undiscovered talent
In such a bleak scenario, will free education offer a solution? Will the culture of
mediocrity disappear if education is made
free? What will happen to the investment
that has been made in the private sector?
Even if the country starts providing free

yet many anaerobic organisms die
when exposed to oxygen. In a hypothetical world, an extraterrestrial creature
might not need to respire at all.
As we can see, our
notions
remain
incomplete until we
list all the possible permutations and
combinations. Since we cannot possibly account for all sets and variables,
we have to satisfy ourselves with an

imperfect but a frighteningly close
definition. We can see this occur all the
time in science. Yet, our perception of
reality can be quite inaccurate as well.
For example, the
ancient
Greeks
believed that heavier
objects fell more quickly than lighter
objects. This was disproved by Galileo.
When Newton offered his inversesquare gravity law, it was considered to
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education, it cannot be assured that students would take school more seriously.
Most people value something only when
they have to pay for it. “Parents have little
or no investment in their children’s education”, states Nawang Thora Sherpa, a
‘Teach for Nepal’ fellow. “I conducted a
diagnostic test during my initial phase of
teaching and was shocked to see that the
students of grade six could not even pass
the test of grade two.”
Nepal is not a poor country; it is a poorly managed country. There are political
outfits in the country that constantly complain about the widening gap between
public and private schools, try to close private schools down and sometimes even
plant bombs in them. Instead of indulging
in such futile and even destructive acts,
the focus should be on improving the
existing situation. In the long run, Nepal
can have a free education system like in
Finland, Norway, Sweden and Germany.
But for now, Nepal needs to enhance and
monitor the existing education system.
The government should tap the huge
resources at the country’s disposal and
discover and nurture the raw talent of its
young people that is hidden because of
poverty and lack access to good educational opportunities. It should create an enabling academic environment for youths to
study. Students should be politically
aware, but politics should not be a hindrance to education.
Silwal is Vice President of Leo Club of
Kathmandu Central Town

be ‘the’ tool to describe gravity. Now,
the general theory of relativity has
substantiated it to give an even more
accurate depiction.
Our knowledge will forever remain
incomplete. Newer discoveries and
theories will fine-tune our understanding of the world around us, but this
gaping
hole
of
knowledge—a
bottomless pit—will exist as long as we
remain curious.
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